
COMMONWEALTH OF MASSACHUSETTS 

Plymouth County, ss. 

APPEALS COURT 

No. 2021-P-0562 

R.M., Plaintiff/Appellee, 

V. 

E.B., Defendant/Appellant. 

On Appeal From Order of the Wareham District Court 

Defendant/Appellant's Brief 

Date: 29 September 2021 

Impounded Version 

George E. Bourguignon, Jr. 
37 Mechanic Street, Suite 200 

Worcester, MA 01608 
(B8O#669444) 

(508) 769-1359 
gbourguignon@bourguignonlaw.com 

Attorney for the Defendant-Appellant 

1 



TABLE OF CONTENTS 

Table of Cases, Statutes and Other Authorities 

Statement of the Issues 

Statement of the Case 

Statement of the Facts 

Standard of Review 

Argument 

THE TRIAL COURT ERRED IN ISSUING ITS 

23 NOVEMBER 2020 EXTENSION ORDER AS 

THERE WAS INSUFFICIENT EVIDENCE TO 

SUPPORT A VIOLATION OF SECTION 43A 

OF CHAPTER 265 OF THE MASSACHUSETTS 

GENERAL LAWS 

Conclusion 

Certificate of Service 

Addendum 

Certificate of Compliance 

2 

3 

4 

4 

5 

8 

9 

9 

25 

26 

28 

44 



TABLE OF CASES, STATUTES, AND OTHER AUTHORITIES 

Cases 

Bonome v. Kaysen 
17 Mass. L. Rep 695 
2004 Mass. Super LEXIS 172 * 13-18 
(decided Mar. 3, 2004) 

Commonwealth v. Brennan, 
481 Mass. 146 (2018) 

Commonwealth v. Chou, 
433 Mass. 229(2001) 

Commonwealth v. McDonald, 
462 Mass. 236 (2012). 

Commonwealth v. Robinson, 
444 Mass. 102 (2005) 

O'Brien v. Borowski, 
4 61 Mass. 415 ( 2012) 

Shackelford v. Shirley, 
948 F. 2d 935 (5th Cir. 1991) 

Van Liew, v. Stansfied, 
474 Mass. 31 (2016) 

Statutes 

G.L. 265 § 43A 

G.L. 258E § 1 

3 

18 

10 

19, 20, 21 

15, 16 

24 

10, 14, 21 

18, 20 

22, 23 

9, 12, 17, 18 

9 



I. STATEMENT OF THE ISSUES 

Whether there was a sufficiency of the evidence of 

criminal harassment as defined by Mass. Gen. Laws c. 

265 § 43A to support the trial court's 23 November 

2020 extension of the initial harassment prevention 

order under Mass. Gen. Laws c. 258E § 1. 

II. STATEMENT OF THE CASE 

On 2 November 2020 the Plaintiff commenced the 

case by filing a complaint/affidavit seeking a 

harassment prevention order claiming three separate 

incidents of harassment and an initial harassment 

prevention order was issued same date until 12 

November 2020. RA 5 and 7. On 12 November 2020 the 

order was temporarily extended and the extension 

hearing rescheduled for 23 November 2020 to make 

service on the Defendant. RA 5, 6, and 8. On 23 

November 2020, at hearing, with the Plaintiff and 

Defendant appearing and providing testimony, the trial 

court extended the initial harassment prevention order 

for a year on new grounds of criminal harassment, and 

being different grounds than the Plaintiff applied for 

in his complaint/application. Add. 29-32; RA 
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8,9,10,61 and 63. The trial court made no written 

findings of fact. Add. 32; RA 8. And it refused to 

identify the three or more acts it found to support 

the order. RA 64. 

The Defendant appeals the trial court's 23 

November 2020 order extending the initial harassment 

prevention order on the grounds that there was 

insufficient evidence to find criminal harassment 

occurred as defined under section 43A of Mass. Gen. 

Laws chapter 265. 

III. STATEMENT OF THE FACTS 

The parties were fellow church/parish members at a 

church in Virginia that had approximately 1000 members 

where the Plaintiff served as priest. RA 14. The 

Defendant and Plaintiff had various conflicts 

surrounding the church in Virginia while they attended 

same. RA 49. The Defendant accused the Plaintiff of 

certain improprieties. RA 49. And took formal action 

against the Plaintiff within church organizational 

rules. RA 49. And believes the Plaintiff is not 

qualified to be rector of a church. RA 32. The 

parties then became adversaries in multiple legal 

cases/proceedings unrelated to the instant appeal and 
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harassment prevention order at issue. RA 14, 23, 68-

70. The Defendant published to third parties, by way 

of distributing flyers and the like, that the 

Plaintiff committed perjury. RA 32. And that there 

is abuse at the church. RA 55-56. And takes the 

position the Plaintiff is a perjurer. RA 32 and 33. 

The Plaintiff applied for and obtained a protective 

order against the Defendant in Virginia that had 

expired in January 2020. RA 14. The Plaintiff moved 

to Massachusetts in October 2019. RA 14. At all 

times relevant to the extension order the Defendant 

resided in Virginia. RA 4 and 17. And the Plaintiff 

resided in Massachusetts. RA 5, 77 and 78. At some 

time prior to 1 November 2020 the Plaintiff met with 

the chief of police in Massachusetts concerning the 

Defendant generally. RA 41. Following that, two more 

reports were made to the police in Massachusetts 

complaining of the Defendant's on-line activity. RA 

41 and 78. On 1 November 2020 the Defendant stood in 

the vicinity, but not on the property of, the 

church/parish the Plaintiff was interim pastor of in 

Massachusetts and held a sign stating the Plaintiff 

was a "perjuring priest." Add. 30; RA 10, 78. There 

was no contact or communication between the Defendant 
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and Plaintiff on 1 November 2020 and the Defendant 

never entered church property. RA. 15, 16, 29, 30, 

and 31. The Plaintiff addressed the church 

congregation concerning the Defendant while the 

Defendant was picketing outside. RA 17. The 

Plaintiff stated to the congregation that he did not 

believe the Defendant was any true threat but was a 

very sad man in a very sad situation. RA 17. A 

person associated with the church called the police 

about a "suspicious person" at the church. RA 27 and 

40. The police traveled to the church and spoke with 

the Plaintiff. RA 78. The Plaintiff complained of a 

man standing across the street from the church holding 

a sign disparaging him and believed it might be the 

Defendant. RA 78. The Plaintiff also stated any 

prior restraining order had expired. RA 78. The 

police interviewed the Defendant while he picketed and 

later reported their results to the Plaintiff. RA 10 

and 29. The police informed the Defendant he was not 

doing anything illegal and later informed the 

Plaintiff that the Defendant was not committing any 

crimes and was allowed to stand on public property. 

RA 78. The following day the Plaintiff filed his 

complaint/affidavit for a harassment prevention order. 
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Add. 29; RA 9-10. The Defendant has not physically 

abused or made any threats of physical violence toward 

the Plaintiff. RA 16, 31. The Defendant has not 

damaged any of the Plaintiff's property or made 

threats to do so. RA 16, 29, 31. The Plaintiff made 

no accusation of physical harm to his person or 

property or any threat of physical harm or damage to 

his property in his complaint/affidavit. Add. 29; RA 

10. And stated there has been no threat of physical 

violence to person or property in his testimony. RA 

15-16. 

IV. STANDARD OF REVIEW 

The standard for reviewing a harassment prevention 

order based on a violation of the enumerated statutes 

in the definition of "harassment" in section 1 of 

chapter 258E is that, beyond a reasonable doubt, the 

defendant has committed an act that is a violation of 

either section 13B, 13F, 13H, 22, 22A, 23, 24, 26C, 

43, 43A or chapter 265 or section 3 of chapter 272 of 

the Massachusetts General Laws. Alternatively, it is 

whether the trial court could conclude, by a 

preponderance of the evidence, together with all 

permissible inferences, that the defendant had 

committed three of more acts of willful and malicious 
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conduct aimed at a specific person committed with the 

intent to cause fear, intimidation, abuse or damage to 

property and that did in fact cause fear, 

intimidation, abuse or damage to property or has 

committed an act or acts that is a violation of either 

section 13B, 13F, 13H, 22, 22A, 23, 24, 26C, 43, 43A 

or chapter 265 or section 3 of chapter 272 of the 

Massachusetts General Laws. 1 

V. ARGUMENT2 

THE TRIAL COURT ERRED IN ISSUING ITS 23 NOVEMBER 
2020 EXTENSION ORDER AS THERE WAS INSUFFICIENT 
EVIDENCE TO SUPPORT A VIOLATION OF SECTION 43A OF 
CHAPTER 265 OF THE MASSACHUSETTS GENERAL LAWS 

The typical application of the harassment prevention 

statute, defined under section 1 of the statute and 

requiring three acts of harassment essentially being 

1 After a diligent search, Defendant was unable to 
locate an appeals level case involving an HPO granted 
based on a violation of section 43A of chapter 265 of 
the Massachusetts General Laws to speak to the 
standard of review. Defendant contends it may be the 
statute was designed to permit an HPO only for 
criminal convictions of the enumerated acts in section 
1 of chapter 258E and the more lenient standard for 
the more traditional definition of harassment. 
2 Defendant argues applying the alternative 
preponderance of the evidence standard of review and 
contends if it is not met than if the more stringent 
standard is adopted it would not be met either. 
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three actual acts or threats of harm to person or 

property, are not at issue here. RA 15, 16; O'Brien v. 

Borowski, 461 Mass. 415 (2012). And not what the 

trial court based its order on. RA 62. 

Instead, the trial court, after many rounds, probes, 

and enticement of testimony from the Plaintiff, ruled 

criminal harassment was at play. 3 RA 40-56, 62. The 

elements of criminal harassment are: "(l) the 

defendant engaged in a knowing pattern of conduct or 

speech, or series of acts, on at least three 

occasions; (2) the defendant intended to target the 

victim with harassing conduct . on each occasion; 

(3) the conduct . [was] of such a nature that it 

seriously alarmed the victim; (4) the conduct . 

[was] of such a nature that [it] would cause a 

reasonable person to suffer substantial emotional 

distress; and (5) the defendant committed the conduct 

'willfully and maliciously.'" Commonwealth v. 

Brennan, 481 Mass. 146, 149-150 (2018). Defendant 

contends the last four of these five elements are 

lacking because there is nothing to conclude any of 

3 At two points early in the Plaintiff's testimony, 
Plaintiff had no further evidence to submit. RA 16 
and 30. 
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the Defendant's acts were of a criminal nature, such 

as threatening to person or property, or otherwise 

were outside of constitutional protection especially 

since there were about a matter or public concern, 

although adversarial and even unsettling to the 

Plaintiff. 

Overall and in general, the Plaintiff's 

contention/complaint with the Defendant is that the 

Defendant was speaking out about him in a derogatory 

fashion. Add. 30; RA 10. It is clear that the 

Plaintiff's definition of, and references to, 

"harassment" include being publicly criticized by 

statements perceived to him to be harmful to his 

reputation. Add. 30; RA 10. In his 

complaint/affidavit he describes what arguably could 

be defamation and then describes the same as 

"harassment." Add. 30; RA 10. The Plaintiff's 

complaint/affidavit reveals this as the Plaintiff 

identifies 1 November as one of three purported acts 

of harassment and complains of the Defendant's 

picketing that day as a ground for an order. Add. 29-

30; RA 9-10. And a day where they had no interaction 

or communication. RA 15,16,18, 21, 29, 30, 31, 78. 

But a day he was publicly criticized. Add. 30; RA 10. 
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And the police were called to investigate the 

Defendant and later did for his simple and peaceful 

picketing/protesting. Add. 30; RA 10, 78. 

In his complaint/affidavit he also complains of the 

Defendant creating a website "where for months he has 

falsely blogged about me." Add. 30; RA 10. Simply 

put the complaint shows it is the Defendant's alleged 

false statements is the basis the Plaintiff sought a 

harassment prevention order and there is no adequate 

basis or even allegation in it to support a 

determination of harassment. Add. 29-30; RA. 9-10; M. 

G. L. c. 265 § 43A. 

With respect to the Plaintiff's testimony, it 

similarly is obvious that his contention with the 

Defendant concerns harm to his reputation. RA 23-24, 

41. For example, after complaining of the Defendant's 

1 November picketing, he states "{h}e's already tried 

to ruin my reputation, Judge, for over five years." 

RA 14. 4 

4 Plaintiff did testify, after the benefit of reviewing 
the Defendant's written opposition, in cross 
examination that he was not concerned with the 
Defendant sullying his reputation. RA 25 and 57. 
However, this is in direct contrast to multiple and 
continued express and implied statements to the 
contrary. RA 10, 15, 16, 17, 41, and 56. Such as his 
statement "And the neighborhood surrounding the 
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Plaintiff used terminology that needs analysis to 

understand what his definition is. One part of the 

Plaintiff's testimony is revealing as to what the 

Plaintiff found as "intimidation," "harassment," 

"abuse of First Amendment rights," and "abuse of the 

legal system." RA 43. This was because the Defendant 

filed a legal case against him ("stalking charge") and 

picketed on public property on 1 November outside his 

church. RA 43. 5 For example, Plaintiff found it 

"disturbing" (when he assumed) the Defendant traveled 

from Virginia to perform his picketing on 1 November 

in Massachusetts. RA 15. And the Defendant's mere 

"presence a threat" while he picketed the church on 1 

November. RA 29. And the Defendant's travel to 

Massachusetts to picket represented a "physical 

threat." RA 61. And Defendant's simple blogging 

church, they found little card and pamphlets about 
protesting [Plaintiff] abuse at []Church. When people 
hear the word 'abuse' having to do with . . a priest 

. in a community of faith they think of child 
abuse. . so all throughout the community of 
Alexandria for a number or months there were various 
signs and leaflet[s] around." RA 56. 
5 The Plaintiff also does not like to be challenged, he 
states "every time you hold [the Defendant] 
accountable to anything, he reacts." RA 43. And 
"[h]e's had very opportunity to work in every system, 
ecclesiastical, legal, the internet, to make his case 
heard. And he doesn't seem to want to stop." RA 62. 
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about him "harassment." RA 41. Looking past the 

labels the Plaintiff uses, it is shown his concern is 

over his reputation and the feelings he purports to 

have relate to subject matter (bad publicity or legal 

proceedings) to which he is not entitled to protection 

from. RA 43; O'Brien v. Borowski, 461 Mass. 415, 427 

(2012). 

Defendant contends that fear of a person filing a 

lawsuit, conducting peaceful picketing (regardless of 

how long it may have taken them to travel to the 

picketing site), leafletting, all generally being bad 

publicity, and what the Plaintiff was seeking to 

prohibit the Defendant from doing, and the type of 

"abuse," "intimidation," and "upset" the Plaintiff 

complained of, 6 is not the type of fear sought to be 

prohibited by the statute or could be to not offend 

constitutionally protected free speech. RA 43; U.S. 

Const. Amend I; Mass. Const. art. XVI; O'Brien v. 

Borowski, 461 Mass. 415, 427 (2012) ("we narrow the 

meaning of "fear" under the act to fear of physical 

harm or fear of physical damage to property."); see 

6 Plaintiff also complains of Defendant's negative 
communication about the Plaintiff being "alarming" to 
other people in his church. RA 51. 
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also Commonwealth v. McDonald, 462 Mass. 236, 243-44 

(2012). And cannot adequately support the last four 

elements for criminal harassment. U.S. Const. Amend 

I; Mass. Const. art. XVI. 

After there being no actual harm or threat of harm 

to person or property shown in the Plaintiff's 

complaint/affidavit or early in the Plaintiff's 

testimony. Add. 30; RA 10, 15-16. the trial court led 

the Plaintiff in multiple lengthy question and answer 

sessions, in almost a suggestive manner, and allowed 

the Plaintiff to reopen the evidence twice. 7 Plaintiff 

had multiple opportunities to supplement to his 

testimony before the trial court ruled criminal 

harassment served as a basis to support an extension 

order. RA 40-43, 44-56. As stated, the trial court 

refused to identify what the three or more acts that 

it determined were the serious of acts constituted 

criminal harassment. RA 64. Instead it referred to 

unspecified "multiple acts" that any spectator was 

privy to. RA 64. 8 

7 See fn. 3 supra. 
8 Defendant contends it was not obvious what multiple 
acts the trial court based its ruling on (as none are 
indeed an adequate basis), thus in the alternative to 
reversal the trial court should be ordered to identify 
the three or more acts it rested its decision upon. 
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There were certain categories of multiple acts the 

Plaintiff complained of. Most of the acts that were 

repeatedly done, and much of what the Plaintiff's 

testifies to in general, concerns Plaintiff's claims 

of concerns held by third parties and Defendant's acts 

towards third parties. RA 41, 44, 53-54, 61, 62. The 

Plaintiff complained of the Defendant's communications 

about his daughter. RA 54 and 61. 9 His wife, whom was 

also blogging "against" the Defendant. 10 RA 55 and 61. 

And his congregation. RA 53, 61-62. A school of 120 

children. RA 62. Parents of 120 children. RA 62. 

Staff and a head of school. RA 62. Thus, the trial 

could have determined the Plaintiff's description of 

Defendant's acts toward his daughter, wife, or people 

in his congregation were the wrongful acts. 

64. Since none of these were directed to the 

RA 62, 

Plaintiff, they cannot support a finding of criminal 

9 Upon close inspection of the transcript, Plaintiff's 
conclusion that it was the Defendant that posted items 
about his daughter on "Fairfax Underground" was "who 
else would do it." RA 48. This is not enough. See 
Commonwealth v. McDonald, 462 Mass. 236, 241 
( 2012) ( "Nor may a conviction rest upon the piling or 
inference upon inference or conjecture and 
speculation."). 
10 Defendant contends this suggests there was a 
dialogue concerning the affairs of the church and the 
fitness of the Plaintiff in his position. RA 41, 55. 
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harassment as the second element of targeting the 

Plaintiff is lacking. Mass. Gen. Laws c. 265 § 43A. 

As Plaintiff's testimony progresses and the trial 

court continues to probe the Plaintiff, the Plaintiff 

makes reference to Defendant's on-line postings that 

made "reference" to or were "about" him. RA. 52, 55. 

At the same time he was asked directly by the trial 

court if the Defendant ever contacted him during this 

time and he said "no." RA 53. His earlier testimony 

also confirms that the Defendant never communicated 

with him directly in all of his legal disputes, 

statements, and various on-line criticisms of the 

Plaintiff. RA 50. And it also appears to not be 

saying that the Defendant directed the statements to 

the Plaintiff, but more was speaking about the 

Plaintiff. Compare RA 52 with RA 21,37, 41, 56. For 

example, the trial court inquired "how do you know 

that that was referred directly to you?" and the 

Plaintiff replied "[w]ell, my name was used. My name 

and people at St. Gabriel's church." RA. 52-53. 11 

11 Defendant contends there is a difference between 
speaking about someone and speaking to someone, and 
that generally the latter is required to find 
communications were targeting the victim and to 
satisfy constitutional protections on speech. Mass. 
Gen. Laws. c. 265 § 43A. And adds that the Defendant 
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Defendant contends that interpreting the testimony of 

the Plaintiff on the whole, 12 including that the 

Plaintiff testified there was no direct communication, 

not threats of harm to person or property, and the 

Defendant also testifying he does not communicate with 

the Plaintiff. RA 31 ("I refuse to talk to him. No, 

I don't have any communication [with the Plaintiff"). 

That it was an impermissible inference to conclude the 

Plaintiff's testimony was stating the Defendant's on-

line statements were directed to him for criminal 

harassment purposes. RA 15-16, Mass. Gen. Laws. c. 

265 § 43A. But rather it was just about the Plaintiff 

to the public and/or calling for change within the 

church he was a part of. RA 41 and 47; see 

Shackelford v. Shirley, 948 F. 2d 935, 938 (5th Cir. 

1991) (distinguishing between dialogue where 

participants seek to persuade entitled to 

constitutional protection and true threats). 

has the right to speak about his own life and on 
matters of public concern. Banome v. Kaysen, 17 Mass. 
L. Rep. 695, 2004 Mass. Super LEXIS 172 * 13-18 (Mass. 
Sup. Ct. 2004). 
12 When asked directly if the Defendant had 
communicated with him, Plaintiff evasively answered 
"I'm sure he feels like his is through the internet. 
He's tried to destroy my reputation for five years." 
RA. 18. Defendant contends this should be interpreted 
as an admission in the negative. 
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Assuming arguendo any of the Defendant's statements 

complained of were targeting/directed towards the 

Plaintiff, Defendant contends none of them can be 

interpreted to have the malicious intent required or 

be anything a reasonable person could be put in (the 

adequate type) of fear necessary. On this score, 

Plaintiff also makes reference to the Defendant 

referencing "a group of people called the killer 

bees." RA 51. And a vague connection about "they 

were coming. " 13 RA 52. Defendant contends it is an 

impermissible inference to conclude that such 

statements were intended or could be interpreted to be 

taken literally, constitute a harmful threat to the 

Plaintiff, or were made with malicious intent or 

outside of constitutional protections. See 

Commonwealth v. Chou, 433 Mass. 229, 236, 741 N.E.2d 

17 (2001 ) ("The term 'true threat' has been adopted to 

help distinguish between words that literally threaten 

but have an expressive purpose such as political 

hyperbole, and words that are intended to place the 

13 Defendant contends based on Plaintiff's entire 
testimony and that of the Defendant's these references 
left vague by the Plaintiff and trial court should be 
inferred to be expressing other will join the 
protesting, or some form of expression to add to the 
dialogue. 
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target of the threat in fear"); Shackelford v. 

Shirley, 948 F. 2d 935, 937 (5th Cir. 1991) (intent 

requirement in statute punishing communication "with 

intent to terrify, intimidate, or harass and threaten 

to inflict injury or physical harm" narrowed 

proscribed speech only to 'a class of true threats' 

and not social or political advocacy) . 14 

Plaintiff also stated Defendant posted a picture of 

a snarling dog or wolf. RA 51. Similarly, this 

comment would have to have some wrongful conduct 

associated with it to infer they were intended or 

could be construed as a threat to person or property, 

and not expressive statements in a public dialogue 

(concerning improprieties at a church and the fitness 

of a person involved with same.) 

Commonwealth v. Chou, 433 Mass. 229, 234, 741 N.E.2d 

17 (2001) (whether statement is innocent or threatening 

must be determined in context in which it was made). 

Defendant contends that given the Defendant's 

demonstrated picketing/protesting, lawful grievances 

raised withing the churches procedure, the Plaintiff's 

14 Plaintiff himself stated, while Defendant picketed 
on 1 November to his congregation, he did not believe 
the Defendant represented a "true threat." RA 17. 
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testimony of no physical threat to person or property, 

and his statements to his congregation on 1 November 

that the Defendant did not represent a "true threat," 

the natural inference would be that such statements 

were intended to have an expressive purpose and were 

not to be taken literally or as a threat. RA 15, 16, 

1 7 • 

Defendant stresses, although certain statements 

not facially malicious or threatening can nonetheless 

be found to be wrongful and support an HPO order, 

there must be some surrounding circumstances or 

context to interpret such a statement one of the 

wrongful acts violative of the statute. See 

Commonwealth v. Chou, 433 Mass. 229, 234-35 (2001) 

There is no code or background that gives added and 

malicious meaning to these communications to reveal 

their wrongful nature. Here, there is nothing like 

that, such as a prior abusive romantic relationship, 

prior criminal threats or acts, a physical 

altercation, or context that supports a malicious 

intent/threat. See O'Brien v. Borowski, 461 Mass. 

415, 429 (2012) (describing how even yelling profanity 

and hurling insults were not wrongful unless supported 

by more facts evidencing a threat.) Rather, quite the 
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opposite, what we have here is Defendant's, although 

adversarial or disagreeable to the Plaintiff, peaceful 

picketing, leafleting, critical blogging, and use of 

legal process. RA 10, 29, 43, 61. This cannot 

support interpreting Plaintiff's strained and vague 

references to people called the "killer bees" or 

pictures of a snarling dog or gravestone, 15 statements 

that could be found to be wrongful in the right 

circumstances if there was a context to support such 

an interpretation, to find they were malicious here. 

RA 48, 50, 51. And the trial court, if it did rely on 

this testimony, made an impermissible inference or 

interpretation to the same to find Defendant's 

communications to be malicious, the Plaintiff to be 

experiencing the kind of fear subject to proscription, 

or a reasonable person could have the right type of 

apprehension. Id.; see Van Liew, v. Stansfied, 474 

Mass. 31, 39 (2016) (finding "insults" stating the 

plaintiff was "wrong, uneducated, and stupid," even if 

15 See fn. 8 supra, Defendant contends there is 
insufficient evidence the trial court could conclude 
Defendant posted any such picture as Plaintiff himself 
relies upon nothing more than conjecture to attribute 
statements made on "Fairfax Underground" to the 
Defendant. RA 48 ("who else would do it."). 
Especially since Defendant. expressly denies same. RA. 
35. 

22 



delivered in a loud voice, were not "words that would 

cause someone to fear [physical harm or property 

damage]" and thus were not harassment under chapter 

258E). 

Plaintiff also complained about Defendant's 

picketing in Virginia over 1000 feet away from the 

Virginia church. RA 55. This happened "dozens" of 

times. RA 55. As stated, the trial court refused to 

identify the multiple acts it determined was the 

serious of wrongful acts, so it could have been based 

on this picketing. Defendant contends peaceful 

picketing, albeit damaging to one's reputation, from 

over 1000 feet away is not a wrongful act for criminal 

harassment purposes. 16 Thus, it would also be an 

impermissible inference to conclude those acts were 

done maliciously or otherwise could be evidence of 

acts that support criminal harassment as properly 

interpreted to respect constitutional protections. See 

Van Liew, v. Stansfied, 474 Mass. 31, 38 (2016) 

(finding statements plaintiff was "corrupt and a liar" 

16 In addition, this picketing and passing out 
pamphlets or the like happened during the time the 
Virginia restraining order was in place, and there was 
no accusation the Defendant violated that order. 
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directed at plaintiff, a public official, protected 

political speech). 

There was insufficient evidence to determine that 

the Defendant's acts would cause a reasonable person 

to suffer substantial emotional distress. First, it 

is established that there was no physical violence, 

physical threats, property damage, or threats to 

property damage. RA 15-16. Second, the Plaintiff's 

own description of what troubled him about the 

Defendant's acts indicate they did not cause him to 

suffer substantial emotional distress. RA 10, 14, 43, 

56. A priest of 1000 people being publicly criticized 

for wrongdoing is part of the rough and tumble of 

life; it is not criminal harassment. See Commonwealth 

v. Robinson, 444 Mass. 102, 106 (2005) (defining 

"substantial" emotional distress in statute to mean 

"considerable in amount, value, or worth" and finding 

jury instruction gave word less than its traditional 

meaning.) 

Instead of the natural inference(s) the trial 

court might have come to, it should have relied upon 

the Defendant's peaceful picketing. RA 10. His 

"protest[ing]" and making his case about the church 

and the Plaintiff suitability as the context by which 
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any statement about people called the "killer bees" or 

a picture of a snarling dog or wolf were made. With 

that, the proper natural inference is the Defendant 

was using illustrations to express his part of the 

dialogue on the fitness of the Plaintiff in his 

position and the handling of church affairs. U.S. 

Const. Amend I; Mass. Const. art. XVI. 

VI. CONCLUSION 

The Defendant seeks that the Court of Appeals: 

1) Find that there was insufficient evidence to 

support the trial court's 23 November 2020 

extension order, and/or that the Defendant's acts 

were protected speech, and order it vacated and 

to direct the trial court to order all records of 

it and the initial order dated 2 November 2020 

and the second order continuing it in effect 

dated 12 November 2020 be destroyed in accordance 

with Mass. Gen. Laws. c. 258E § 9; or 

2) Alternatively, to order the trial court to 

identify the three (or more) acts of the 

Defendant that are the pattern or series of acts 
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it rests its finding of criminal harassment upon; 

and 

3) to fashion any other relief in the Appellant's 

favor consistent with justice. 

29 September 2021 
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The Defendant/Appellant, 
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bmalm9l7@gmail.com 

Mr. Wayne F. Cyron 
Cyron & Miller, LLP 
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Bankers Square Office Building 
100 North Pitt Street, Suite 200 
Alexandria, Virginia 22314 
cml@cyronmiller.com 

George E. Bourguignon, Jr. 
(BBO #669444) 
37 Mechanic Street, Suite 200 
Worcester, MA 01608 
(508) 769-1359 
gbourguignon@bourguignonlaw.com 
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--■-■ ..., _ ---- · . . . . -

A D BOSTON MUNICIPAL COURT' ' ~STRICT COURT 
DIVISION 

i3 

C 

D 

E 

NAME OF PLAiNTIFF (peraori seeking protection) 

I am: . ~ or older O 16 oryqun~er 

The Defendant is: ~18 or older D 17 D 16 or younger 

'. □ I am under the age of 1.~ ·and -'-----,--=--'----'-'---'-'--~ 

my · (~tatJoriship to Plaintiff)! · · 

has filed this Complainffe>r me . .... 

. .. . 

Are the~e any prior qr pertging actions involving the plaintiff and the . 
defendant, in9luding' any court actions or administrative or disciplinary . 

pmceeding~? [j NO ~s ' ' ' ' ' ' ,, ' '' ' ' ' ' ' ··•. 
If so, fist court or organization, type of action, ' date and docket no. (if available). 

' ' ' 

Altx'1,.vtf1A V-1(: c~e~., G,;u,<..5~J ,~ · 
. I SUFFERED HARASSMENT WHEN: . · · . · . 

filon or ab~u~ (d~t~.s) Vo V; ·Z,p/ . . . the Defendantcon,mitted 3 or more . 
acts of willful and malidOLisconduct'airn'ed ~f me which W e O . ·•• ' itted with the intent to cause fear, intimidation, 
abuse or damage to ptdperty a,~d did in tad cau§e fear, intirriiqation: abuse or' da,mage J() property. ' ' 

□ on or abo~t(d~te) ' ' ' th~ Ql=lf$nclant bYfbrce, threat or·duresscaused me to • 
involuntarily engage irlsexLial relations. ' ' ' ·. ' . ' ·.· ' ' ' ' 

0 on or about (date) . . • . . .. . . . . .· the Defendant committed against me an act that constitutes a 
violation of one of t,he following statutes: G.L. C. 265, §§ 13E(J 3F pr 13M (indecent assault and battery), 22 or2_2A 
(rape), 23 (statutory rape), 24 or 24B (assault with intent to rape), 2_6C (en_ticing a child), 43 (criminal stalking) br 43A · 

· (criminal harassment), ()r <3.L. c. 272, § 3 (druggi~g for sexual in,\ercourser .. · · . . 

THEREFORE, I ASK THE COURT: 

llii. to otQerthe Defendant not to abuse me by physlC31\y harming me, attempting to physically harm me, or placing 
me in fear ofimfliinent SE3rious physical harm, an<;lto stppharassing mE3 (1)by any willful and malicious conduct 
aimed at me and intended to cause fear, intimidation, 'abuse or dc;1ma\;le to property, or (2) by using force, threat 
or duress to rnake me engage in sexu_al .relations unwillingly, or (3) l:>y c;qmmitting against me any act thc:1t . 
constitutes a violation of ariy of the following statutes: G.L. c. 265, §§ 13B, 13F or 13H (indecent assault and 
battery), 22 or 22A (rape), 23 (statutory rap~). 24 or 24B ·(assaultwith intent to rape), 26G (entici_ng a. child), 

/ 43 (criminal stalking) or 43A (criminal harassment), or G.L. c. 272, § 3 (drugging for sexual intercourse). 

0 2. to order the Defendant not to c~ntact me, unless a~thorized to do s~ b; ~?~.~nlnri\ 
~ to order the Defendant to remain away from my residence (a~~~ c~nAL INFORMATION FORM) . 

~ to order the Defendant to remain away from my workplace (as listed on the PLAINTIFF coNFJDENTIAL INFORMATION FORM). 

D 5. · to order the Defendant to pay me $ ______ in compensation for the foUowing losses suffered as a direct 
result of the harassment: 

. 0 6. to order the relief I have requested, except for compensation for losses suffered, withoutadvance notice to the 
Defendant because there is a substantial likelihood of immediate danger of harassment. I understand that, if the 
Court issues such a temporary Order, the Court wBI schedule a hearing within 1 o. court busin'ess days to 
determinewhether such a temporary Order should be continued,and. I must appear in court on that day if I wish 
the Order to be continued. · · 

. Pleas~ complete the AFFIDAVIT on the rever~e of this page, 
. the PLAINTIFF CONFIDENTIAL INFORMATION FORM, 

DATE PLAINTIFF'S SIGNATURE 

X -b Id..-
1<..~.vJ and the DEFENDANT INFORMATION FORM. ' 

This is a request for a civil order to protect the Plaintiff from future abuse or harassment. The actions of the Defendant may also constitute a crime subject to criminal 
penalties. For information about filing a criminal complaint, you may talk with the District Attorney's Office for the location where the alleged harassment occurred. 

HA-1 (8110) 
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. ' 

AFFIDAVIT 

I/, .. 

u1ca VVCI;:) rn,uu,. CIHU IIIC:lHl,IUU;:) UUl vva.;:, IIUl d VIUldllUI I UI Ult/ 11::;Lt:IU l;lllllllli::11 ;:jldllJLtl;:s, yuu rnu::;L Ut:1::S.l;IIU\:I ell 

lea~t 3 separate incidents of such harassment. The judge requires as much information as possible, such 
as what happ~ned, each person's actions, the dates, locations, any injuri~s. ~nd any medical or other 
services sou~ht. Also, describe any history of hara~sment, ._yith as much of the above detail c\S p~ssible, 

· , 20 Zo the Defendant 

' . . . . 

J}::ltt.(,Jt;; {,JZt/,7 : 

If more space is needed, attach additio~a/ pages and check this box: □ 

I declare under penalty of perjury. that all statements of fact made above, and in any additional pc:1gesattachedJ are true. 

DATE SIGNED 

WITNESSED BY 

X 

PRINTED NAME OF WITNESS TITLE/RANK OF WITNESS · 



P{AINT!FFS N-P.,_ME·. COURT NAME &.·ADDRESS 

··. Robert H>Malm· ... . • :·•· ·•·, .... ·,· . . - ·., .. Wareham o·istrict . Court · 
2200 Cranberry Highway 
W.W,areharn, Ma.02576 _· 

DEFENDANT'S _NAM_E AND ADD~ESS 

. Eric ~91,i~tt.i . ·_ < .. . ._ . . -~:r:!lc:t:r.-t:+.r---,,,-:-...-~c:--,--_,_,.,,-,---__,.---1 
4129 FouiltainsideLane #203 · 

. ~ . . :- . ' . . ,_.: 

Fairfax V/(22030 ·: -: · ·- . . ~ . : . . . . . . MOTHER'S MAIDEN NAME (FIRST & LAST} 
7 .. · .. _:·· .. :1 ,-:-.;_ ·. ·,· • ·.-

. . ' . . . . '• . 

. VIOLATION Pf. THIS ORDER IS A C~IMINAL OFFEN.SE punishabl~ by imprisonment or: fine or both·. 

A: THE COURT 1-JAS ISS_ll~D lliE FOL.LOWI_NG ORDERS TO THE DEFENDANT: (only those ltem_s checked shall apply) . □ . ·• This : Orde~ wa~ .· ,$;~~d w~hout_ :,~dv~ri~ notice. .. □ This. Or'per. w:~s g)rTIITl(!ni~ted by Jel~phone fro~_the J_µdg~ named 
. .. because· the Court :determined ,thatothere is . ·a < betow'to: -: · .. .- · · ·. · .. ·:. . . · - ·. ' _·,. :.. · .· · · , · · . 

. . ·subst_antiai. likilihdoci of . lmm~diate . . danger of . . . . . . . . . .. ' .· . . . . . . . .· . . 

p(,.·. i~i~;eti~£f ~i.;~o:iid;:~:~1~~~Mi~~rf ~·iit~ci~~;:r;i~f.%f~0:it· . 
. • wHlfJJI and malicio~s i:onqqdairned _afthe ~Jain.tiff and intended tci_ ~usE:f~~r, intimiqation, abuse or qarilage to property, 'or(~} by· . 
· using'fqr¢el;'fhreaf.orJftifess·fo make-the Plaihtiff engage iii sexual relations\inwillinglyi or (3} bYc6mniitting ariy ofth~ following: ·• 
ir~e<::ent as~a~ir~~q,g~tt,ery,r~pi. s~MRfY r;~me:~~S!:!~lt,~~h_.intent_tq. r.?t1.e(G,L:c(465, §§ J 3_B; 13F, 13H, 22, 22A, 23, ~4. 248), 
enticing a dijld (§ :??C),, crirninalstc1lkir,ig (§ 43}, cnr(lihal h$ras~m~nt (§ 43A), onlrugging for -~~xual lnt~rco1.1~~ (GL c.272, §3) . 

. YOU i~e 't>fib~ijJI) ~p;{tb"d~~f ,.&.d{r~~~l~tiFf ehii~{io per~on; ~ytelepho;, i'n ;ri~lng or o~herw;~e. either direct;y or 
through sbmeoiii~rse:~nd fo"siay"'af lea~t· · / .ov .. yards frorn the Pl~intiff even if ftie Plaintiff seerris to "allow or" request contact 
The only e~ception·fo this Order is that you may s¢nd to the Plaintiff by mail or by sheriff or other authorized officer copies ofpapers 
filed With the court When that is requked by statute or courfrule. . . : . . . . . . . '. . . . . . . . • . . . 

vou· A:RifC>~DERED.Tp REPAAIN Av-JAY FRoPii-He· PLAINTIF,F'S RESI_DENCE located at IMPOl jNQED . 
. ' . .:..-:. " . .. . . . ·. . . . . ...,,,. :. ~ . . . 

and wherever else you have ·reason to ~now the Plaintiff may reside. · . · . . . . 

. . If ~n\~. pox is chec*ed, yqu ar~ also·ORDER~i::> to r~mc1in away frbn:i tl:te en~ire ap_artment" bu.ildirig o( other multiple family 
. dwelling in which the Plaintiffs resiqeni;:e i~ located. · . . . · · ., 

4._ YQ~-AR:$, qRDERED to ~~!'MIN AWAY FROM _TH~ P~I_NTIFF'S WORKPLACE lpcated at .• IMPOUNDED 

ahd _wherev~r- else you na.vi re_aso~ to know the Rla1ntiff may.work. , 

0 5.· YOU A~i o~p$REP TC> G(?M~ENSATEJliE P½INTIFFfor $ _· .· ·.••· ·. • · .. · .·_ · .. _. ln losse~ suff~r~d a~ a dir~ct ~sult of tt)e h~rass~ent, 
to.be paid i~Jull oil or befote . . . . · , ?0 ~ D by mailing· directly to the Plaintiff. D through the Court: 

· □ 6. 

B . . NOTIC~TO LAWENFORCEMI:Nt 
1. A~ appropri~te law enforcement officer sh~II serve upori the Defen.dant Jri hand .a copy of the Complaint and .a certified copy of this 

Order(and Summons) and'mal<e ret1.Jrn of service to this court. If this box is checked d service may insteap be made by leaving 
such copies at the Defendant's ad_dress ~hqWn above but only if the police o{ficer is 1,inable to deliver such copies in hand to the 
Defendant .· . . ·. .. . . . . .·.. • .. .• . · .. · . . . . . . . . . . . . . .. . 

2. 

0 .4. 
□ 5. 

~efendant lnforination Form accompanies this. Order. 0 3. Police reports are on file at the--------'----- P.O. 

Outstanding warrants for the De:fendant's arrest: . PCF No. . . . Docket No(s).~--~· ~----''----------

A~ imminent threat exists 01bodily in)ury to the Plaintiff. -,...,..~--...,.......,P.O. notified by · 0 telephone O other:-"----''-----

DATE. OF TH_IS ORDER · . 

A TRUE CLER_K•MAGISTRATE/ASST. CLERK 

COPY 
WITNESS: Hori. Shelb Smith ATTEST: X 

The Plaintiff must appear at scheduled hearings, or this Order wl/1 expire; Thi} Defendant inay appear, wffh. or wi_thout'an attor(ley, to oppose any extension or modification of this 
Order: If the Defendant does nat appear, the Order may be extended or modified as determined by the Judge. For good cause, either the Piaintiffor the· Defendant may request the 
Co<,J.rt to mqdffy this_ Order before Us_ sch~du/ed expiration date. . NOTICE TO _DEFENDANT: if the Plaintiff is· your spouse or former spcuse, or you are the parent of a,child of the 
Plaintiff, or you ·cohabit or have cqhabited with the Plaintiff, the purchase and/or possession of a firearm and/or ammunition while this order is In effect is a federal crime, subject to 
cerfain exceptions. 18 U.S.C. §§ 922(g)(B) ·and 925. . · . . 
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·:HED)MODI 
ar arid the Def 

~ i~~ueci o~ ___ ..,..__ 
IS 0~ er EX.TEN 

FTHIS ORDER 

o A'.M. 
··□ p;t,;t:· 

D. PRIOR COURT ORDER (ATTA¢HED) Nl()D.iFIEDiEXTEND~D: . ~i?. ~od«jcatio~ was issued ~fter:'~ ~aring at which 

the Plaintiff ~~ppeared. Odid n~t-~ppe.a,~ ;:i~d t~~ Qefend~n\ [J appear~d · ~did.~~t-~pp~ar .. : . _ .. 
The Court has ORDERE;D that tt\~ pi:ior.qrper 1s~ue.d qn \\ \~ . ; 20 ~ _be MODJFIED ~s foHows: 

_ 7fA The ~xpiration date ~f t~is order has· been EXTENDED (see bel~~). □- OTHER
0

MODJFICATION{S) _______ --'-

fu §tfflXOO •. . . . 

m- E. p _· KOR''cou~i ORD~~ (A TT ACHED) M.ODiFIED/EXTEN E.D: . This modification w issued after a hearing at which 

the Plaintiff -~ppeared □ did. ri6t ~ppear and the Def~ndant · · - .appeared □ did not appear .. · 

~~ourt h~~ ORDERED thanhe prior order issued on · J J · , 20 .,bb__ be MODIFIED as folio~:-

.~ The expiration date qt this order !}as_ be_en EXTENDED (see below). □ OTHER MODIFICATION(S) ________ _ 

TIME OF THIS· ORDER EXPIRATION DATE OF THIS ORDER · _2;3s- □ AM. 
. P.M. at4 P.M. 

X 

□ F. PRIOR COURT ORDER {ATTACHED) TERMINATED . 
This Court's prior Order has b~en termim1ted . . Law enforcement shall destroy al_l records of such. Order. D Tenninated at Plaintiff's r~quest 

DATE OF. PR10R ORDER DATE TERMINATION EFFECTIVE . SIGNATURE/NAME OF JUDGE 

DATE OF TERMINATION ORDER TIMETERMINATION EFFECTIVE X 
□ A.M. □ P.M. 

A TRUE CLERK-MAGISTRATE/ASST. CLERK 
COPY . . . 
ATTEST: X 
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Prior Court Order (Attached) modified/extended: This modification was issued 
after a hearing at which the Plaintiff appeared ... and the Defendant appeared. 
The Court has Ordered that the prior order issued on 11/23, 2020 be modified as 
follows: 

The expiration date of this order has been EXTENDED (see below) ... 

Date of this order Time of this order Expiration date of this order 

11/23/20 2:35 P.M 11/22/2021 at 4 p.m. 

Next hearing date 

11/22/21 at 9:30 AM. . .. in Courtroom 1 

Signature of Judge 

Jeffrey Clifford 



U.S. Const. amend. I 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the government for 
a redress of grievances. 

Massachusetts Constitution, Declaration of Rights 

Article XVI. 

The liberty of the press is essential to the security of freedom 
in a state: it ought not, therefore, to be restrained in this 
commonwealth. The right of free speech shall not be abridged. 

Mass. Gen. Laws c. 258E § 1 

Definitions 

Section 1. As used in this chapter the following words shall, 
unless the context clearly requires otherwise, have the 
following meanings:-

' 'Abuse'', attempting to cause or causing physical harm to 
another or placing another in fear of imminent serious physical 
harm. 

''Harassment'', (i) 3 or more acts of willful and malicious 
conduct aimed at a specific person committed with the intent to 
cause fear, intimidation, abuse or damage to property and that 
does in fact cause fear, intimidation, abuse or damage to 
property; or (ii) an act that: (A) by force, threat or duress 
causes another to involuntarily engage in sexual relations; or 
(B) constitutes a violation of section 13B, 13F, 13H, 22, 22A, 
23, 24, 24B, 26C, 43 or 43A of chapter 265 or section 3 of 
chapter 272. 

''Court'', the district or Boston municipal court, the superior 
court or the juvenile court departments of the trial court. 

''Law officer'', any officer authorized to serve criminal 
process. 

''Malicious'', characterized by cruelty, hostility or revenge. 



''Protection order issued by another jurisdiction'', an 
injunction or other order issued by a court of another state, 
territory or possession of the United States, the Commonwealth 
of Puerto Rico, or the District of Columbia, or a tribal court 
that is issued for the purpose of preventing violent or 
threatening acts, abuse or harassment against, or contact or 
communication with or physical proximity to another person, 
including temporary and final orders issued by civil and 
criminal courts filed by or on behalf of a person seeking 
protection. 

Mass. Gen. Laws c. 265 § 43A (a). 

Whoever willfully and maliciously engages in a knowing pattern 
of conduct or series of acts over a period of time directed at a 
specific person, which seriously alarms that person and would 
cause a reasonable person to suffer substantial emotional 
distress, shall be guilty of the crime of criminal harassment 
and shall be punished by imprisonment in a house of correction 
for not more than 21/2 years or by a fine of not more than 
$1,000, or by both such fine and imprisonment. The conduct or 
acts described in this paragraph shall include, but not be 
limited to, conduct or acts conducted by mail or by use of a 
telephonic or telecommunication device or electronic 
communication device including, but not limited to, any device 
that transfers signs, signals, writing, images, sounds, data or 
intelligence of any nature transmitted in whole or in part by a 
wire, radio, electromagnetic, photo-electronic or photo-optical 
system, including, but not limited to, electronic mail, internet 
communications, instant messages or facsimile communications 



0 Cited 
As of: September 27 , 2021 8:20 PM Z 

Bonome v. Ka'f_sen 

Superior Court of Massachusetts, At Middlesex 

March 3, 2004, Decided 

03-2767 

Reporter 
2004 Mass. Super. LEXIS 172 •; 17 Mass. L. Rep. 695; 32 Media L. Rep. 1520 

Joseph Bonome v. Susana Kaysen et al. 1 protected the author's ability to contribute her own 
personal experiences to the public discourse on 

Disposition: Motion to dismiss allowed . important and legitimate issues of public concern, 
disclosing plaintiffs involvement in those experiences 

Core Terms 

legitimate public concern , privacy, boyfriend, details, 
matters, intimate, right to privacy, disclosure, publish, 
sexual, private information. public interest, relations, 
disclose 

Case Summary 

Procedural Posture 

Defendants, an author and a publisher, moved to 
dismiss, pursuant to fvlass. R. 9,v P. 12(b)(6) , plaintiff's 
invasion of privacy action, which was filed pursuant to 
~/lass. Gen. Laws ch. 2 14. § ) 8. 

Overview 
Plaintiffs complaint arose out of passages from a book 
that related details of his intimate relationship with the 
author. The book referred to plaintiff as the author's 
"boyfriend" and altered details about plaintiffs life, such 
as his occupation. After publication of the book, plaintiff 
learned that many friends and family had read the book 
and understood the portrayal of the "boyfriend" to be a 
depiction of him. Plaintiff contended that, as a result of 
the publication, he suffered severe personal humiliation 
and his reputation was severely damaged. While the 
court was not unmindful of the injury claimed by plaintiff, 
the court determined that the author's own personal 
story, insofar as it related to matters of legitimate public 
concern. was hers to contribute to the public discourse. 
It was of importance that the author did not use plaintiff's 
name in the book. Because the First Amendment 

' Random House, Inc. 

was a necessary incident thereto. 

Outcome 
The court allowed defendants' motion to dismiss the 
action. 

LexisNexis® Headnotes 

Civil Procedure > .. . > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim 

HN1[A] Motions to Dismiss, Failure to State Claim 

For purposes of a motion to dismiss pursuant to Mass. 
R. Civ P 12{b !(6J, the court will consider the factual 
allegations contained in the complaint. The court will 
accept as true all factual allegations and indulge every 
reasonable inference hospitable to the plaintiffs case. 

Civil Procedure > .. . > Defenses, Demurrers & 

Objections > Motions to Dismiss> Failure to State 
Claim 

HN2[A] Motions to Dismiss, Failure to State Claim 

Under Mass. R. Civ. P. 12(b)(gl, a motion to dismiss will 
be allowed if the plaintiff has failed to state a claim upon 
which relief can be granted. In deciding a motion, the 
court will consider the complaint. All factual allegations 
will be taken as true, and all reasonable inferences 

"'erefrom will be taken in a light favorable to the 
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plaintiff. 

Torts> ... > Invasion of Privacy> Public Disclosure 
of Private Facts > General Overview 

HN3[AJ Invasion of Privacy, Public Disclosure of 
Private Facts 

Whether a publication constitutes a violation of M_q;;_~ 
Gen. Laws ch. 214, ~ is a question of law for the 
court. 

Torts> ... > Invasion of Privacy> Public Disclosure 
of Private Facts> General Overview 

HN4[&) Invasion of Privacy, Public Disclosure of 
Private Facts 

See Mass. Gen. Laws ch. 214, § 18. 

Constitutional Law > Bill of Rights > Fundamental 
Freedoms > General Overview 

Governments > Legislation > Statutory Remedies & 

Rights 

Torts> ... > Invasion of Privacy> Public Disclosure 
of Private Facts > General Overview 

Constitutional Law > .. . > Fundamental 
Freedoms> Freedom of Speech> General 
Overview 

Constitutional Law> ... > Fundamental 
Freedoms> Freedom of Speech> Scope 

Torts > ... > Defenses > Privileges> Constitutional 
Privileges 

HNfilAJ Bill of Rights , Fundamental Freedoms 

Mass. Gen. Laws ch 214, § 18 is interpreted to include 
the common-law tort of public disclosure of private facts 
as articulated in the Restatement (Second) of Torts . 
This statutory right is circumscribed by important 
constitutional rights, namely. the First Amendment right 
to free speech. 

Torts > ... > Defenses > Privileges > Constitutional 
Privileges 

Torts > .. . > Invasion of Privacy > Public Disclosure 
of Private Facts> General Overview 

HN6[.&] Privileges, Constitutional Privileges 

The right to control publication of one's private affairs is 
tempered by the constitutionally protected right of others 
to publish matters of "legitimate public concern." 

Torts > ... > Invasion of Privacy > Public Disclosure 
of Private Facts> General Overview 

HNTI.!.] Invasion of Privacy, Public Disclosure of 
Private Facts 

Defining an unreasonable, substantial, or serious 
invasion of privacy requires a court to engage in the 
difficult task of drawing the line between inviolable 
private information and matters of legitimate public 
concern. This inquiry often involves balancing important, 
legitimate, and countervailing interests. Moreover, it is 
not merely balancing the individual's privacy interest 
against the public's interest in disclosure. The public, as 
evidenced by the enactment of Mass. Gen. Laws ch. 
214..____§_ 1 B, has an equally important interest in 
safeguarding the individual's right to keep private 
aspects of his life private. 

Torts > ... > Invasion of 
Privacy > Appropriation > General Overview 

Torts > ... > Invasion of Privacy ;;, Public Disclosure 
of Private Facts > General Overview 

HN..§[.l.] Invasion of Privacy, Appropriation 

,:vf_fH'i $., ... 9..~_t}_.__ _~,§.~!.'i.. r:;f.;. 2 I 4. § 1 ~. which protects one's 
right to keep private facts private, implicitly recognizes 
the more obvious concomitant personal right to disclose 
one's "private" information as he sees fit. 

Constitutional Law > ... > Fundamental 
Freedoms> Freedom of Speech> Scope 

Torts > ... > Defenses > Privileges > Constitutional 

Privile~ 

~i-✓ 
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Constitutional Law > Bill of Rights > Fundamental 
Freedoms> General Overview 

HN9[.i.J Fundamental Freedoms, Freedom of 
Speech 

The First Amendment to the United States Constitution 
protects the right to publish truthful information that is 
the subject of "legitimate public concern." 

Torts> ... > Invasion of Privacy> Public Disclosure 
of Private Facts> General Overview 

HN10[.i.J Invasion of Privacy, Public Disclosure of 
Private Facts 

In determining what is a matter of legitimate public 
interest, account must be taken of the customs and 
conventions of the community; and in the last analysis 
what is proper becomes a matter of the community 
mores. The line is to be drawn when the publicity 
ceases to be the giving of information to which the 
public is entitled, and becomes a morbid and 
sensational prying into private lives for its own sake, 
with which a reasonable member of the public, with 
decent standards, would say that he had no concern. 

Torts> ... > Invasion of Privacy> Public Disclosure 
of Private Facts> General Overview 

HN11[AJ Invasion of Privacy, Public Disclosure of 
Private Facts 

The scope of a matter of legitimate concern to the public 
is not limited to "news," in the sense of reports of current 
events or activities. It extends also to the use of names, 
likenesses, or facts in giving information to the public for 
purposes of education, amusement, or enlightenment, 
when the public may reasonably be expected to have a 
legitimate interest in what is published . 

Torts> ... > Invasion of Privacy> Public Disclosure 
of Private Facts > General Overview 

HN12[AJ Invasion of Privacy, Public Disclosure of 
Private Facts 

concern . 

Torts> .. . > Invasion of Privacy> Public Disclosure 
of Private Facts> General Overview 

t!til1[&J Invasion of Privacy, Public Disclosure of 
Private Facts 

Only in cases of flagrant breach of privacy that has not 
been waived or obvious exploitation of public curiosity 
where no legitimate public interest exists should a court 
substitute its judgment for that of a publisher. 

Torts > ... > Invasion of Privacy> Public Disclosure 
of Private Facts > General Overview 

HN14[&J Invasion of Privacy, Public Disclosure of 
Private Facts 

Where an autobiographical account related to a matter 
of legitimate public interest reveals private information 
concerning a third party, the disclosure is protected so 
long as there is a sufficient nexus between the private 
details and the issue of public concern . 

Torts> ... > Invasion of Privacy> Public Disclosure 
of Private Facts> General Overview 

HN15[&] Invasion of Privacy, Public Disclosure of 
Private Facts 

The privilege to disclose private information is limited by 
the requirement that the disclosure bear the necessary 
nexus. both logical and proportional, to the issue of 
legitimate public concern. 

Torts > ... > Invasion of Privacy > Public Disclosure 
of Private Facts> General Overview 

HN16[&] Invasion of Privacy, Public Disclosure of 
Private Facts 

"Publicity" means that a matter is made public, by 
communicating it to the public at large. or to so many 
persons that the matter must be regarded as 

P · · f · 
1 

b bl . h d h . . substantially certain to become one of public 
rivate rn ormatIon may proper y e pu rs e w en rt rs k 

I 
d 

sufficiently related to a broader topic of legitimate public now e ge. 

G•l.8i9~n . 



Page 4 of 8 

2004 Mass. Super. LEXIS 172, *172 

Judges: [*1] Christopher J. Muse, Justice of the 
Superior Court. 

Opinion by: Christopher J. Muse 

Opinion 

MEMORANDUM OF DECISION AND ORDER ON 
DEFENDANTS' MOTION TO DISMISS 

Joseph Banome ("Bonome") filed this action alleging 
invasion of privacy under G.L.c. 214. § 1 B against 
Susana Kaysen ("Kaysen"), the author of a memoir at 
the center of this case. and Random House, Inc. 
("Random House"). the publisher. The defendants now 
move to dismiss the complaint pursuant to 
Mass.R.Civ.P. 12(b)(6i. 2 For the reasons that follow. 
the defendants' motion to dismiss is ALLOWED. 

Background 

HN1(li] For purposes of this motion, this court will 
consider the factual allegations contained in the 
complaint as well as the memoir at issue in this case 
entitled, The Camera My Mother Gave Me (The "book") . 
This court will accept as true all factual allegations and 
"indulge every reasonable inference hospitable ("2] to 
[the plaintiffs] case." Schaer •1. Brangffis Univ. 432 
Mass. 474. 477-78. 735 N.E.2d 373 (2000) (citations 
omitted). Bonome's complaint arises out of passages 
from the book which relate details of Bonome's intimate 
relationship with Kaysen. 

1. The Relationship 

In the early 1990s, Bonome owned and operated a tree 
surgery and landscaping business primarily in the 
Cambridge, Massachusetts area. At the time, he was 
living in New Hampshire and was married with step
children. Kaysen was an author living in Cambridge. 
She had gained success and notoriety for her book Girl, 
Interrupted which was made into what has been 
described to be a critically acclaimed film. In 1994, 
Bonome met Kaysen and the two began having an 
affair, including a physical relationship. Kaysen 
pressured Banome to leave his wife, and Banome 
ultimately succumbed to that pressure. Banome 
divorced his wife in 1996 and shortly thereafter moved 

2 At the hearing, Plaintiffs counsel agreed to dismiss counts I 
& 11. Therefore, counts II & Ill are hereby DISMISSED. 

Ge 

into Kaysen's home, where they continued the 
relationship. 

Within six months or a year into the relationship, Kaysen 
began to experience severe vaginal pain. She began to 
regularly see doctors for her problem. but over the 
course of several years was unable to receive [*3] 
sufficient curative treatment. During this time period, she 
began working on a new book, which book is the subject 
of this case. Despite Bonome's inquiries, Kaysen would 

not reveal the subject of the book to him. 3 

The fact of their relationship was well-known to 
Bonome's family. friends, and clientele. However, the 
details of their physical relationship were private. 
Bonome's parents and three brothers all spent time. 
including some holidays, with the couple. However, in 
July 1998, the relationship "ended" when Kaysen asked 
Banome to move out. which he did. Despite the 
breakup, their physical relationship continued for at least 
three months longer. 

2. The Book 

In 2001 , Random House published the book. The book 
only refers to Banome as Kaysen's "boyfriend" and 
alters details about his life--such ("4] as where he was 
from, and his occupation. The book is an 
autobiographical memoir chronicling the effects of 
Kaysen's seemingly undiagnosable vaginal pain in a 
series of ruminations about the condition's effects on 
many aspects of her life, including her overall physical 
and emotional state, friendships, and her relationship 
with her boyfriend. It details her intense pain and 
discomfort and her many fruitless attempts to obtain an 
accurate medical diagnosis and effective treatment. 

One of the central themes of the book concerns the 
impact of her chronic pain on the emotional and physical 
relationship with Kaysen's boyfriend. To that end, the 
book details, graphically on a few occasions, several 
sexual encounters between them. It portrays the 
boyfriend as becoming increasingly frustrated and 
impatient with Kaysen's condition and her reluctance 
and/or refusal to engage in physical intimacy. The 
boyfriend is described as "always bugging (her] for sex" 
and "whining and pleading" for sex, as well as being 
ignorant and insensitive to her emotional and physical 

3 Bonome's allegation that Kaysen engaged him in the 
relationship so that she would have a "boyfriend" to use in the 
book are baseless and patently contradicted by the undisputed 

a i.,tions in the record. 
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state. In this vein. it attributes many aggressive and 
overtly offensive sexual quotes to him. Ultimately, the 
development of this [*5] theme culminates in a scene 
where the boyfriend is physically forceful in an attempt 
to engage her in sex. This scene is followed by 
ruminations about whether the relationship had 
exceeded the bounds of consensual sexual relations 
into the realm of coerced non-consensual sex. 

For a short time I indulged myself in this idea. He was 
trying to rape me. But he wasn't really, was he? I'd been 
more than willing five minutes earlier. That was the point 
though . That was why I felt he was trying to rape me. 
Because he hadn't seen how willing I was . All he could 
see was what he wanted. 

After publication of the book, Banome learned that many 
local friends and family had read the book and 
understood the portrayal of the "boyfriend" to be a 
depiction of him. In addition, Bonome's business 
clientele included friends of Kaysen who also 
understood that Bonome was the "boyfriend." As a 
result of the publication, Banome has suffered severe 
personal humiliation, and his reputation has been 
severely damaged among a substantial percentage of 
his clients and acquaintances. 

Discussion 

1. Standard 

Under Mass.R.Civ.P. 12(b}{6), HN2r,i] a motion to 
dismiss will be allowed if the plaintiff has failed to [*6] 
state a claim upon which relief can be granted. 
/'v1ass.R. Civ P. 12(b)(6l: Schaer. 432 Mass. at 477-78. 
In deciding this motion, the court will consider the 
complaint as well as the book, The Camera My Mother 
Gave Me. All factual allegations will be taken as true, 
and all reasonable inferences arising therefrom will be 
taken in a light favorable to the plaintiff. Jg-' HN3(¥°J 
Whether the book's publication could constitute a 
violation of GLc. 214, § 1B is a question of law for this 
court. Jones v. Taibbi, 400 Mass. 786, 801 , 512 NE2d 
260 (1987) {whether published information was matter 
of "legitimate public concern" is a question of law for the 

court); Peci<.ham ···- v. ,Boston-··· Herald. Inc"' ... 48 
Mass.Apo.Ct 282, 288, 719 NE2d 888 {1999) ("we 
reject the view that the legitimacy of public concern 
should always be treated as a question of fact, as that 
view eschews the well-recognized gatekeeper function 
of the judiciary in these cases . . . It is the role of the 
court to determine whether a jury question is 
presented"); Cefaiu v Boston Globe. Inc. 8 Mass. App. 
Ct_ .ZL .. 74. 391 N.E.2d 935 (1979) (pretrial ·ud 

especially appropriate where "the ["'7] stake here ... is 
free debate ... The threat of being put to the defense of 
a law suit ... may be as chilling to the exercise of First 

Amendment freedoms as fear of the outcome of the 
lawsuit itself') (citation omitted). 

2. The Right to Privacy 

General Laws chapter 214 Section 'lB provides that: 
HN4['i°] "[a] person shall have a right against 
unreasonable. substantial or serious interference with 
his privacy." HN5['i'] Section ·1 B has been interpreted to 
include the common-law tort of "public disclosure of 
private facts" as articulated in the Restatement (Second) 
of Torts. See Bratt_v._Jnt'/_Bus._Mach. _ Corp .. 392_Mass 
508. 518. 467 N.E2d '126 {1984): Peckham. 48 
Mass App Ct. at 284-90, citing Restatement (Second) of 

Torts § 652D (1977). This statutory right is 
circumscribed by important constitutional rights--namely, 
the First Am§lnc/..m~n.t right to free speech. PeqJsfJ.§.!11,__4_11 
Mass App Ct. at 286, citing, inter alia, The Florida Star 
v. B JF .. 491 U $ . 524.. 533. __ _105 _L._ Ed __ 2d 443. 109 S. 
Cr 2603 (1989): Smith v. Dai!v ftAaif Publishing Co .• 443 
us ___ 97, . 103 ... 61..L .... Ed __ 2d __ 399 99 S. Ct. 2667 
(1979); [*8] Cox Broad Coro. v. Cohn. 420 U.S. 469, 
492, 43 L. Ed. 2d 328, 95 S. Ct. 1029 (1975). Translated 
into more concrete terms. HN6['i°J the right to control 
publication of one's private affairs is tempered by the 
constitutionally protected right of others to publish 
matters of "legitimate public concern." Id: 4 The Boston 

Herald. Inc. v. Sharpe. 432 Mass. 593. 612, 737 N.E.2d 

859 (2000) ("When the subject matter . . . is of legitimate 
public concern . . . there is no invasion of privacy"}, 
citing Restatement (Second) of Torts.§ 6520 comment 

r:;LJJJ..!lJ. The first court in the United States to 
recognize the right of privacy acknowledged precisely 
these limits. 

["'9] The right of privacy is unquestionably limited by 
the right to speak and print. It may be said that to give 
liberty of speech and of the press such wide scope as 

4 The United States Supreme Court has never decided the 
issue whether the First Amendment absolutely protects one's 
right to publish truthful information. However. in 1979 the 
Court noted that: "Our recent decisions demonstrate tliat state 
action to punisl1 the publication of truthful information seldom 
can satisfy constitutional standards." Smith V Dailv Mali 

f?11.!!/1sJ11r.1g (i\L 'i4;J iL:.i J)L JO 2. 6 t L. ~:ct ?1.. :J.!}fJ, .~.:i. .0. ... GL 
?f.i6JL1P/9). Some courts have interpreted Cox Broad Corp. 
as upholding the constitutional legitimacy of this cause of 
action. See j \fl()f!S.en v. [.)911a/7ue, i}t;/ S.W,?c/ ! QQ, ]9?. 
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has been indicated would impose a very serious 
limitation upon the right of privacy; but if it does, it is due 
to the fact that the law considers that the welfare of the 
public is better subserved by maintaining the liberty of 
speech and of the press than by allowing an individual 
to assert his right to privacy in such a way as to interfere 
with the free expression of one's sentiments and the 
publication of every matter in which the public may be 
legitimately interested. 

Pavesich v. New England Life Ins. Co., ·122 Ga. 'I 90 50 

SE 68. 74 (Ga . 1905). 

HNZ[-,,] Defining "an unreasonable, substantial, or 
serious" invasion of privacy, thus. requires the court to 
engage in the difficult task of drawing the line between 
inviolable private information and matters of legitimate 
public concern. This inquiry often involves, as it does 
here, balancing important, legitimate, and countervailing 
interests. 5 Moreover, it is not merely balancing the 
individual's privacy interest against the public's interest 
in disclosure. ["10) The public, as evidenced by the 
enactment of G.L.c .. 214,_ §_) B, has an equally important 
interest in safeguarding the individual's right to keep 
private aspects of his life private. See _G.L.c 214, _§ _ _18; 
Pavesich 50 S.E. at 73 ("Publicity in many cases is 
absolutely essential to the welfare of the public. Privacy 
in other matters is not only essential to the welfare of 
the individual, but also to the well-being of society."). 

Furthermore, this statute codifies [*11] what some 
consider a more basic right to control the flow of 
information about oneself. E.g ., Diane L. Zimmerman, 
Requiem for a Heavyweight: A Farewell to Warren and 
Brandeis's Privacy Tori, __ 68 Comeli L.Rev. 291. 293 
{JJB::U, (describing this right to privacy as "the right to 
govern authoritatively both the nature of personal 
information exposed to public view and the conditions 
under which others may discuss those personal facts" 
and the "legal power to control the flow of information 
about one's self to other people"): Pound. Interests of 
Personality, 28 Harv.L.Rev. 343, 363 (1915); Warren & 

5 The Pavesich court foretold precisely this difficulty. SO SE 
§L 72 ("It may be said that to establish a liberty of privacy 
would involve in numerous cases the perplexing question to 
determine where this liberty ended and the rights of others and 
of the public began .. . It may be that there will arise many 
cases which lie near the border line which marks the right of 
privacy on the one hand and the right of another individual or 
of the public on the other"). 

Brandeis. The Right to Privacy, 4 Harv.L.Rev. 193, 214-

16 (1890). ~e also P~f.lsh?.m,__1:_§.M!i~§AJ2P., 9.f-__ §LZJ3.§. 
Thus, HNB[-f] the statute, which protects one's right to 
keep private facts private. implicitly recognizes the more 
obvious concomitant personal right to disclose one's 
"private" information as he sees fit. Pavesich, 50 S.E. at 
79:U (recognizing that the "right of privacy" and the 
correlative right "to exhibit oneself to the public" are part 
and parcel of the same fundamental personal liberty) . In 
this light, this r121 case presents an additional 
challenge in that it pits Kaysen's right of publicity--her 
own right to disclose intimate facts about herself-
directly in conflict Bonome's right to control the 
dissemination of private information about himself. 6 

2. Bonome's Privacy Interest 

Undoubtedly, the information revealed was of an 
intensely intimate and personal nature. Indeed, 
commentators and courts have almost universally 
recognized one's sexual affairs as falling squarely within 
the sphere of private life. E.g. Peckham. 48 
Mass. Acp. Ct. at 282-88 (quoting the Restatement); 
Prosser. Privacy, 48 Cal.L.Rev. 383, 422-23 (1960); 
Restatement (Second) Tort.s § 652D. comment b 

("Sexual relations, [*13] for example , are normally 
entirely private matters"). Moreover, the light in which 
Bonome is portrayed would be highly offensive to a 
reasonable person. Indeed, the ruminations in the book 
depict Banome engaging in sexual activity and being 
emotionally unavailable and insensitive to Kaysen's 
condition . They culminate with the suggestion that he 
raped her. These subjects lay at the core of the most 
intimate and highly personal sphere of one's life. 
Accordingly, Banome has a legitimate and legally 
cognizable interest in protecting "an unreasonable, 
substantial. or serious" disclosure of those details. 

3. The Defendants' FirstA mendment Rights 

As noted above, HN9['i'J the First Amendment to the 
United States Constitution protects the defendants' 
rights to publish truthful information which is the subject 
of "legitimate public concern." ,0 eckham, 48 
Mass App. Ct. at 2{36-8~; Rilev v. f-farr. 292 F.3d 282, 

298-99 ( 1st Cir 20021. See Cox Broadcasting Corp .. 
420 U S. at 492. Thus, the issue is whether the highly 

6 The Texas Court of Appeals framed this issue as "whether a 
person's right to make public the most private details of their 
own life is limited when the information also reveals painful · :'J;J lother persons." ,4@!l§Y1!,. §?Z~.11UJ at 7 O I. 
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intimate details of both Kaysen's and Bonome's lives are 
matters of "legitimate public concern." 

Courts have broadly defined the scope [*14) of matters 
of legitimate public concern. As the Appeals Court 
stated in Peckham: 

Although the boundaries of "legitimate public concern" 
have not been comprehensively explored in the 
Massachusetts case law, the Restatement (Second) of 
Torts provides the following relevant discussion in 
comments g and h to § 652D. at 390-91. 

Included within the scope of legitimate public concern 
are matters of the kind customarily regarded as "news." 
To a considerable extent, in accordance with the mores 
of the community, the publishers and broadcasters have 
themselves defined the term, as a glance at any 
morning paper will confirm. Authorized publicity includes 
publications concerning homicide and other crimes, 
arrests. police raids, suicides, marriages and divorces, 
accidents, fires, catastrophes of nature, a death from 
the use of narcotics, a rare disease, the birth of a child 
to a twelve-year-old girl, the reappearance of one 
supposed to have been murdered years ago, a report to 
the police concerning the escape of a wild animal and 
many other similar matters of genuine, even if more or 
less deplorable. popular appeal. 

HN10{~] In determining what is a matter of legitimate 
public interest. account r15) must be taken of the 
customs and conventions of the community; and in the 
last analysis what is proper becomes a matter of the 
community mores. The line is to be drawn when the 
publicity ceases to be the giving of information to which 
the public is entitled, and becomes a morbid and 
sensational prying into private lives for its own sake, 
with which a reasonable member of the public, with 
decent standards, would say that he had no concern. 

48 Mass. App Ct. at 287-88. Comment i ta Section 652D 
states further that: 

HN11[':f] The scope of a matter of legitimate 
concern to the public is not limited to "news." in the 
sense of reports of current events or activities. It 
extends also to the use of names, likenesses, or 
facts in giving information to the public for purposes 
of education, amusement or enlightenment, when 
the public may reasonably be expected to have a 
legitimate interest in what is published. 

Similarly, the United States Supreme Court stated that: 

the risk of ... exposure [of the individual to the 
public] is a necessary incident of life in a society 
which places a primary value on freedom of speech 
and of press. Freedom of discussion, if it would 
fulfill [*16] its historic function in this nation, must 
embrace all issues about which information is 
needed or appropriate to enable the members of 
society to cope with the exigencies of their period. 

Time Inc. v. Hilt. 385 U.S. 37 4 388 17 L. Ed. 2d 456, 

87 S. Ct. 534 (1967!. 

Thus, otherwise f-lN12('i'] private information may 
properly be published when it is sufficiently related to a 
broader topic of legitimate public concern. Id. 7 In this 
case, a critical issue is whether the personal information 
concerning Bonome is in the book for its relevance to 
issues of legitimate public concern or is merely "morbid 
and sensational plying into [Bonome's] private [life] for 
its own sake." 

[*17) In light of the constitutional implications, courts 
have been generous to publishers in determining that 
private information relates to issues of legitimate public 
concern. For example, in Peckham, the Appeals Court 
held that the personal details of a prominent 
businessman's extramarital affair were related to the 
several broader "topics that are issues of general 
modern public interest--workplace liaison between an 
employee and her superior, the subsequent disavowal 
of paternity and layoff of the employee, and the 
possibility that a mother would be forced to seek public 
assistance because the putative father refused to give 
support." 48 Mass.App Ct. at 289. The concern was 
cogently articulated by a federal district court in 
Dresbach v. Doubleday & Co, Inc. 

We tread on dangerous ground deciding exactly what 
matters are sufficiently relevant to a subject of legitimate 
public interest to be privileged. First Amendment values 
could obviously be threatened by the uncertainty such 
decisions could create for writers and publishers. HN13[ 
'i'] "Only in cases of flagrant breach of privacy which 
has not been waived or obvious exploitation of public 
curiosity where no legitimate [*18) public interest exists 
should a court substitute its judgment for that of the 

7 Nol)J~,s v CartNnq!,r 6!>9 IVE 2d 1064. 1076 (lncJAp{) . 

/9JJ:j_/ ("when dealing with the disclosure of such allegedly 
'private' fact about a plaintiff, courts generally require an 
appropriate nexus or some sufficient degree of relatedness 
between the fact or information disclosed and a matter wllich w:4 ,,ate public interest") 
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publisher." 

.. 518 F. Supp. 1285. 1290-91 (D D.C. 1981 ) (citation 
omitted). 

After examining the statements concerning the 
boyfriend and their relevance to the broader themes of 
the book, it is clear that the details are included to 
develop and explore those themes. Specifically, the 
book explores the way in which Kaysen's undiagnosed 
physical condition impacted her physical and emotional 
relationship with "her boyfriend." Moreover, it explores 
the issue of when undesired physical intimacy crosses 
the line into non-consensual sexual relations in the 
context of her condition. These broader topics are all 
matters of legitimate public concern , and it is within this 
specific context that the explicit and highly personal 
details of the relationship are discussed. Thus, the 
defendants had a legitimate and protected interest to 
publish these facts. 

As noted above, there is an additional interest in this 
case: Kaysen's right to disclose her own intimate affairs. 
In this case, it is critical that Kaysen was not a 
disinterested third party telling Bonome's personal story 
in order to develop the themes ["'19] in her book. 
Rather, she is telling her own personal story--which 
inextricably involves Banome in an intimate way. In this 
regard, several courts have held that HN14(¥] where 
an autobiographical account related to a matter of 
legitimate public interest reveals private information 
concerning a third party, the disclosure is protected so 
long as there is a sufficient nexus between those private 
details and the issue of public concern . _l;;L; . Anonsen. 
857 S. W.2d at 705-06; Campbeil v. SeabUI}' Press. 614 

F.2d 395, 397 (5th Cir 1980). 

Where one's own personal story involves issues of 
legitimate public concern. it is often difficult. if not 
impossible. to separate one's intimate and personal 
experiences from the people with whom those 
experiences are shared. Thus. it is within the context of 
Banome and Kaysen's lives being inextricably bound 
together by their intimate relationship that the 
disclosures in this case must be viewed. Because the 
First Amendment protects Kaysen's abil ity to contribute 
her own personal experiences to the public discourse on 
important and legitimate issues of public concern, 
disclosing Bonome's involvement in those 
experiences [*20) is a necessary incident thereto. 
Anonsen, 857 S. W. 2d at 705-06; Campbell. 6 14 F. 2d at 

397. 

4. The Degree of the Book's Interference with Bonome's 
Privacy 

As the above-cited cases recognize, HN15(i'] the 
privilege to disclose private information is limited by the 
requirement that the disclosure bear the necessary 
nexus (both logical and proportional) to the issue of 
legitimate public concern. In this regard, it is of 
importance that Kaysen did not use Bonome's name in 
the book. The defendants did not subject Bonome to 
unnecessary publicity or attention. The realm of people 
that could identify Bonome as the boyfriend are those 
close personal friends, family. and business clients that 
knew of the relationship. This is not to overlook or 
discount the impact this disclosure may have had on 
Banome, or his substantial claim that Kaysen breached 
a fundamental trust of their relationship. However 
arguably odious, the defendants did not exercise the 
right of disclosure in a manner offensive to the balance 
of those interests. See Restatement {Second) Torts § 
6520 comment a HN16[~] ("Publicity . . . means that 
the matter is made public, (*21] by communicating it to 
the public at large, or to so many persons that the 
matter must be regarded as substantially certain to 
become one of public knowledge") . 

5. Conclusion 

This court is not unmindful of the injury claimed by 
Bonome. who alleges to have suffered personal 
humiliation within his familial circle, as well as with 
friends and business clientele as a result of the book's 
publication. Nonetheless. Kaysen"s own personal story-
insofar as it relates to matters of legitimate public 
concern--is hers to contribute to the public discourse. 
This right is protected by the First A.rnendment. 

Inasmuch as the book does not exceed the bounds of 
that constitutional privilege, Bonome's claim for invasion 
of privacy under G.Lc. 214, § f f2, is DISMISSED. 

Order 

For the reasons stated above. it is hereby Ordered that 
counts I, II. & Ill are DISMISSED. 

Christopher J. Muse 

Justice of the Superior Court 

DATED: March 3, 2004 

F11(! or t! o<: Ultll"Ol 
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